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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLORADO 

 

Civil Action No. _____________________________ 

  

SG INTERESTS I, LTD. and SG INTERESTS VII, 
LTD., Texas Limited Partnerships,  
 
 Plaintiffs, 
v. 
 
SALLY JEWELL, in her official capacity as Secretary of 
the Department of Interior, 
MICHAEL L. CONNER, in his official capacity as the 
Deputy Secretary of the Department of Interior, 
NEIL KORNZE, in his official capacity as Director of 
the Bureau of Land Management, and 
RUTH WELCH, in her official capacity as the State 
Director for the Bureau of Land Management in 
Colorado,  
LONNY BAGLEY, in his official capacity as the Deputy 
State Director for the Bureau of Land Management in 
Colorado, 
KARL MENDONCA, in his official capacity as the Field 
Manager for the Bureau of Land Management Colorado 
River Valley Field Office, 
 
 Defendants. 

  

COMPLAINT / PETITION FOR REVIEW OF AGENCY ACTION 

Plaintiffs, SG Interests I, Ltd. and SG Interests VII, Ltd., by and through their attorneys 

Welborn Sullivan Meck & Tooley, P.C. respectfully file this Complaint / Petition for Review of 

Agency Action. 
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INTRODUCTION 

This is an appeal of a U.S. Department of the Interior and Bureau of Land Management 

decision to cancel federal leases thirteen years after the leases were sold and issued to SG 

Interests VII, Ltd., a decision in violation of the Administrative Procedure Act, the Mineral 

Leasing Act, the National Environmental Policy Act and the Federal Land Policy and 

Management Act. 

PARTIES 

1. Plaintiffs SG Interests I, Ltd. and SG Interests VII, Ltd. (collectively "SG") are 

Texas limited partnerships headquartered at 100 Waugh Dr., Suite 400, Houston, Texas 77007, 

and registered with the Colorado Secretary of State to conduct business in Colorado.  SG 

Interests VII, Ltd. is the lessee of the federal leases at issue and SG Interests I, Ltd. is the 

operator of the federal leases at issue. 

2. Defendant Sally Jewell, in her official capacity as the Secretary of the Department 

of Interior (“Secretary”), is responsible for the official acts of her subordinates and for the 

Secretarial Approval of the “Previously Issued Oil and Gas Leases in the White River National 

Forest – Record of Decision” issued on November 17, 2016 (“ROD”) cancelling the eighteen 

(18) federal leases at issue. 

3. Defendant Michael L. Conner, in his official capacity as the Deputy Secretary of 

the Department of Interior, is responsible for the official acts of his subordinates, and he 

approved and signed the Secretarial Approval of the ROD. 
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4. Defendant Neil Kornze, in his official capacity as Director of the Bureau of Land 

Management (“BLM”) is responsible for the official acts of his subordinates, and he was directly 

involved with the decisions in the ROD.   

5. Defendant Ruth Welch, in her official capacity as the State Director for BLM in 

Colorado (“BLM Colorado”), is responsible for the official acts of her subordinates, and she 

approved and signed the ROD. 

6. Defendant Lonny Bagley, in his official capacity as the Deputy State Director for 

BLM Colorado, signed the Decision dated November 17, 2016 cancelling the eighteen (18) 

federal leases sold and issued to SG. 

7. Defendant Karl Mendonca, in his official capacity as the Field Manager for the 

Bureau of Land Management Colorado River Valley Field Office, signed the letters returning 

SG’s applications for permission to drill on its leases based on the decision in the ROD. 

JURISDICTION AND VENUE 

8. Plaintiff SG seeks judicial review of the ROD, which is attached as Exhibit 1, and 

the decision letter, which is attached as Exhibit 2.   

9. The ROD is a final agency action not subject to administrative appeal, and “[a]ny 

challenge on these decisions must be brought in federal district court.”  Ex. 1.        

10. This Court has federal question subject matter jurisdiction pursuant to 28 U.S.C. § 

1331 as this action arises under the Administrative Procedure Act (“APA”), 5 U.S.C. §§ 701-

704, and the Mineral Leasing Act (“MLA”), 30 U.S.C. §§ 181, et seq.    
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11. Venue is proper in this Court because the lands affected by the ROD are located 

in Colorado, and the ROD was issued as a decision by the State Director for BLM Colorado.  28 

U.S.C. § 1391(e)(1). 

BACKGROUND 
SG’s Interests 

 
12. In December 1993, the U.S. Forest Service (“Forest Service”) issued an “Oil and 

Gas Leasing Final Environmental Impact Statement and Record of Decision” (“1993 Forest 

Service FEIS/ROD”) for the White River National Forest (“WRNF”) and in 2002 issued an 

amended WRNF Land and Resource Management Plan and Final Environmental Impact 

Statement (“RMP/FEIS”) making certain lands in the WRNF available for oil and gas leasing 

under stipulations to protect wildlife and other resources. 

13. BLM was a cooperating agency under the National Environmental Policy Act 

(“NEPA”) for the 1993 FEIS/ROD and a reviewing agency of the 2002 RMP/FEIS. 

14. In 2003, BLM, as the agency responsible for leasing federal minerals underlying 

the WRNF, requested and received consent from the Forest Service to offer certain oil and gas 

leases within the WRNF for sale, including SG’s oil and gas leases at issue.  Pursuant to the 

Federal Onshore Oil and Gas Leasing Reform Act of 1987, the Forest Service must consent to 

leasing and can require stipulations, but BLM retains the authority to lease or not.  The Forest 

Service provided “Validation and Verification Forms” for the leases which stated the 1993 

FEIS/ROD and 2002 RMP/FEIS provided adequate NEPA documentation for BLM’s lease 

issuance. 

15. The BLM sold and issued the following 18 leases in the WRNF to SG and SG’s 

predecessor in interest, Encana Oil and Gas (USA), Inc., between June 1, 2003 and October 1, 
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2003:  COC66687, COC66688, COC66689, COC66690, COC66691, COC66692, COC66693, 

COC66694, COC66695, COC66696, COC66697, COC66698, COC66699, COC66700, 

COC666701, COC66702, COC66908, and COC66909 (“the Leases”).  Each of the Leases was 

issued with a ten-year term as provided for by the MLA.  30 U.S.C. § 226(e). 

16. No one filed a protest to the sale of the Leases, and no other person or entity 

claimed a superior right to have the Leases issued to them.  BLM therefore issued the Leases to 

SG and Encana Oil and Gas (USA), Inc., and valid legal titled vested in 2003.  

17. In 2013, SG purchased the two leases originally issued to Encana Oil and Gas 

(USA), Inc., COC66908 and COC66909, in good faith and for valuable consideration.  At that 

time, BLM had not yet decided to cancel the Leases, and SG was not aware that BLM would do 

so.  SG was therefore a bona fide purchaser for value of these two leases. 

SG relied on BLM’s statements and actions indicating that the Leases were valid 
 

18. After receiving its Leases, and in reliance on BLM’s statements and actions, SG 

conducted exploration activities and pursued development of the Leases.  In 2007, SG’s 

geologist spent hundreds of hours analyzing the geologic potential of the Leases.   

19. In 2009, SG and BLM agreed that a federal unit and a Master Development Plan 

was the best approach to develop the Leases.  The MLA authorizes BLM to approve unit 

agreements “[f]or the purpose of more properly conserving the natural resources of any oil or gas 

pool, field, or like area . . . .”  30 U.S.C. § 226(m).  “An application for designation of an area as 

logically subject to development under a unit agreement and for determination of the depth of a 

test well may be filed by a proponent of such an agreement at the proper BLM office.”  43 

C.F.R. § 3181.2.  A Master Development Plan is a plan for field development of a multiple well 
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program that can be allowed in a single NEPA document.  “Because the process allows for better 

planning of field development, adverse environmental impacts are minimized.”  BLM, Onshore 

Order No. 1, 72 Fed. Reg. 10,308, 10,310 (Mar. 7, 2007).  BLM regulations provide that “[a] 

unit agreement shall be approved” “upon a determination that such agreement is necessary or 

advisable in the public interest and is for the purpose of more properly conserving natural 

resources . . . .”  43 C.F.R. § 3183.4(a).  The public interest requirement is defined in 43 C.F.R. § 

3183.4(b).  “The public interest requirement of an approved unit agreement for unproven areas 

shall be satisfied only if the unit operator commences actual drilling operations and thereafter 

diligently prosecutes such operations in accordance with the terms of said agreement.” 

20. In 2009, when agreeing that the best approach to develop the Leases was to form 

a federal unit and develop a Master Development Plan, BLM did not in any way indicate or 

inform SG that it believed that the Leases were invalid, voidable or subject to cancellation.  

Instead, it encouraged SG to develop the necessary data to support the development of the Leases 

in a federal unit.   

21. In 2009, SG hired consultants to perform the required biological survey work to 

comply with the lease terms and stipulations and BLM regulations.  SG’s geologist also 

developed the presentation of the geologic data necessary for approval of a federal oil and gas 

exploratory unit between 2009 and 2011. 

22. In 2010, SG purchased the adjacent deep rights in the Wolf Creek Storage Unit 

(“Wolf Creek Unit”) as a component of the development of the Leases.  The Wolf Creek Unit is 

an active natural gas storage unit that stores natural gas for use by area Colorado communities 

including Aspen and Carbondale.  The Wolf Creek Unit deep rights purchased by SG are below 
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the storage area and in the Mancos Shale formation.  The Wolf Creek Unit and its constituent 

leases are held by production. 

23. In 2010 and 2011, SG worked to prepare its unit application documents and on 

May 17, 2011, SG filed its application with BLM for the establishment of the Lake Ridge Unit.  

BLM held an “area and depth” meeting with SG to discuss the Lake Ridge Unit on May 17, 

2011, and did not indicate that there was any problem with the Leases in the proposed Lake 

Ridge Unit.  By then, SG had incurred significant costs in pursuit of the formation of the Unit 

and development of the Leases.  

24. BLM Colorado officials indicated to SG that SG’s Unit application would be 

processed in the ordinary course of business and likely approved within weeks of submission of 

a complete Lake Ridge Unit application.  

25. BLM also informed Pitkin County in the latter half of 2011 that SG’s “unitization 

will be permitted by the end of the year unless Congressional and/or Agency leadership 

intercedes.” 

26.  After SG filed its unit application, BLM Director Bob Abbey responded to 

questions raised by Colorado U.S. Senators Udall and Bennet about SG’s unit designation 

application in November 2011 by stating a unit determination is “an administrative action” to 

allow for “efficient and orderly development” and is “categorically excluded from NEPA 

analysis.”  Yet, in a first-of-its-kind action, Director Abbey allowed public comment on the SG 

unit application. 

27. On September 14, 2012, BLM Assistant Director – Energy, Minerals and Realty 

Management, Mike Nedd acknowledged to Congress in written testimony concerning the 
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proposed Lake Ridge Unit that “unitization of leases is usually a routine process for the BLM” 

and that the “BLM has not designated the Unit because of unresolved concerns by the local 

government, the surrounding community, the Thompson Divide Coalition, Wilderness 

Workshop, and other environmental protection groups opposed to oil and gas development.” 

28. In 2012, in an indication of BLM’s seeming intent to approve the Lake Ridge 

Unit application, BLM requested that SG amend the application to remove several sections of 

unleased federal minerals.  On March 20, 2012, SG did so and in March, 2012, BLM considered 

SG’s Lake Ridge Unit application complete.  Yet, BLM did not take action to approve the Lake 

Ridge Unit application. 

29. Beginning in April 2012, SG repeatedly contacted BLM Colorado officials to 

determine when BLM would designate the Lake Ridge Unit now that the application was 

complete.  In response, BLM indicated that a decision on the Unit application would be made in 

the near future, and that BLM Colorado, not the BLM Washington Office (“WO”) headquarters 

(“BLM-WO”), was the decision-maker.  

30. After repeated contacts and in the face of BLM’s continued delay and failure to 

provide SG with any meaningful information on the status of the unit designation, SG decided to 

file applications for permits to drill (“APDs”) in June 2012 to obtain authorization to conduct 

leasehold operations in order to protect its property interests in the Leases. 

31. SG conducted a land survey, archaeology surveys, and other resource surveys of 

the leases and incurred significant additional costs to prepare APDs on its Leases.  These costs 

included costs to design the project to comply with the lease terms and lease stipulations, and 

BLM regulations.  SG submitted six APDs, including an APD for the proposed Unit obligation 
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well (Federal 8-89-31 #1) which would be located on an existing well pad using an existing 

access road.   

Political interference prevented routine technical approvals concerning the Leases 

32. In 2011, however, within days of the filing of SG’s Lake Ridge Unit application, 

Pitkin County and environmental interests (“Special Interest Groups”), after being told by BLM 

that SG’s “unitization will be permitted by the end of the year unless Congressional and/or 

Agency leadership intercedes” and that public comment on the SG Lake Ridge Unit application 

would be accepted, mounted an intense lobbying campaign in Colorado and Washington, D.C. to 

delay or deny SG’s development of the Leases.  

33. The Special Interest Groups coined the term “Thompson Divide Area” to denote 

an area that encompasses the Leases and certain other lands in the WRNF and Grand Mesa 

Uncompahgre and Gunnison (“GMUG”) National Forest.  BLM was not using that term in 

evaluating SG’s Lake Ridge Unit application prior to the involvement of the Special Interest 

Groups, and the Thompson Divide Area had no independent legal or geological significance.   

34. The Special Interest Groups used the term extensively as they exerted political 

pressure at all levels both administratively and legislatively, including directly with the BLM 

WO, the U.S. Department of the Interior, and Colorado U.S. Senators Bennet and Udall.  

35. After this political pressure started to mount, BLM adopted the term “Thompson 

Divide Area” despite the lack of legal or geological significance thereof and stopped referring to 

the Lake Ridge Unit – which denoted the actual unit area covered by SG’s application.  Instead, 

BLM started using the Special Interest Groups’ broader term “Thompson Divide Area.”     
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36. As a further result of the political pressure from the Special Interest Groups, 

BLM-WO started to exercise unusual direct oversight of the Unit designation, a decision that 

would ordinarily be a local BLM Colorado technical decision based on the geology described in 

a unit application.  BLM’s routine, technical review of SG’s proposed Lake Ridge Unit thereby 

became a political issue driven by Special Interest Groups instead of science and BLM’s 

ordinary practice and procedures.  

37. In the latter half of 2011, the political nature of the matter escalated further as 

U.S. Senator Bennet informed BLM that he would talk to the Secretary of the U.S. Department 

of the Interior (“Interior”) “to make sure that nothing really occurs” in terms of drilling in the 

“Thompson Divide Area” before legislation is in place.  The then Interior Secretary, Ken 

Salazar, was from Colorado.  Later, on March 22, 2013, Secretary Bennet introduced legislation, 

S. 651, “Thompson Divide Withdrawal and Protection Act of 2013.”   

38. On October 12, 2011, Senators Bennet and Udall sent letters to both the 

Secretaries of Interior and Agriculture stating as follows: “Until the communities affected by this 

proposal have been given adequate time to complete their final discussions on the long-term 

management of this area, we believe it would be premature for your respective agencies to 

approve the current unitization request covering the so-called ‘Thompson Divide’ acreage.” 

39. Shortly thereafter, then BLM Director Abbey informed then Colorado State 

Director Hankins that BLM-WO “will need a full briefing on this topic prior to your office 

making a final decision” but indicated there was “no hurry” to get that briefing despite the over 5 

½ months that had passed since the unit application was submitted.  Director Abbey also stated 
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that he was “assuring all that we do not intend to make any decision soon and that we will notify 

them [the Senators] first prior to any future announcement regarding the issue.”  

40. On November 8, 2011, Secretary Salazar’s Counselor, Steve Black, contacted 

BLM Director Abbey about the Senators’ letter to the Secretary.  Director Abbey indicated there 

was no urgency, “Since the BLM is not intending to make any decision soon regarding the 

request from the oil and gas company, I have not placed this issue on my ‘highest priorities’ list.”  

He reiterated, “I have talked with our CO office and they know they are not to issue any decision 

in this matter until they have fully briefed us in Washington.” 

41. On November 18, 2011, the Senior Counselor to the Secretary of Agriculture 

contacted BLM Director Abbey to discuss the issue because the Secretary of Agriculture shortly 

would be discussing it with U.S. Senators Bennet and Udall.  Director Abbey again confirmed 

that he had instructed BLM Colorado to not make any decisions before BLM-WO has been fully 

briefed. 

42. By late 2011, Pitkin County and the Special Interest Groups had thereby 

successfully delayed BLM Colorado’s prior prediction that “unitization will be permitted by the 

end of the year” by ensuring that “Congressional and/or Agency leadership intercede[d].” 

Defendants concealed their improper political decision making  

43. Unbeknownst to SG, BLM Colorado had been in contact with BLM-WO in early 

2012 for approval to inform SG that the Defendants had already decided not to issue a decision 

on SG’s Lake Ridge Unit Application but, instead, to conduct additional NEPA analysis of the 

2003 Lease issuance decision.  On June 26, 2012, while SG was surveying the Leases in order to 

submit APDs, BLM Colorado requested approval by BLM-WO of a draft letter BLM Colorado 
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wanted to send to SG to inform SG that additional NEPA analysis on the 2003 Lease issuance 

decision was required before processing SG’s Lake Ridge Unit application.  BLM-WO did not 

approve the BLM Colorado request, and the letter was never sent to SG.     

44. On June 27, 2012 the BLM Colorado Communications Director also drafted a 

write-up intended to explain to the public that “BLM Colorado has temporarily halted 

consideration of the Lake Ridge Unit . . . . BLM is seeking legal evaluation . . . regarding Forest 

Service oil and gas leases in and near the proposed unit.”  

45. The BLM-WO Assistant Director for Communications, however, promptly 

instructed the BLM Colorado Communications Director that “[t]here is high-level interest and 

Laura Davis [Interior Chief of Staff] wants to review the letter first.” (Emphasis in the original).  

The communication was therefore never released. 

46. In BLM internal communications in August 2012, regarding another unit 

application concerning nearby lands, BLM officials stated that they would “not rush the 

designation process as we will probably never designate this one, just like the last one [SG’s 

proposed Lake Ridge Unit] in the same area that we have not designated yet and it has been a 

year and a half.”  This August 2012 honest assessment by BLM that it would never designate 

these units was not communicated to SG or the public despite SG’s repeated inquiries about the 

delay.  BLM Colorado officials continued to inform SG that BLM Colorado was the “decision 

maker” and that a decision on the Lake Ridge Unit would be issued “soon.” 

47. On or about August 29, 2012, State Director Hankins issued an Information 

Memorandum for the Director recommending that BLM “[i]nitiate practice of approving APDs 

within the White River NF with NEPA that addresses curative NEPA for both the leasing action 
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and the APD processing.”  The BLM State Director was recommending that any “curative” 

NEPA would simply be done during the APD NEPA process – not in a new lease NEPA process.  

There was no recommendation to cancel leases.  

48. By September 4, 2012, State Director Hankins was again requesting permission 

from BLM-WO to meet with SG to inform SG of the Defendants’ decision to perform additional 

NEPA analysis on Lease issuance before making a decision on the Lake Ridge Unit application.  

BLM Deputy Director (now Director) Kornze intervened before the meeting could occur and 

requested that State Director Hankins not meet with SG until after he briefed Interior leadership.   

49. Finally, on October 9, 2012, SG met with Colorado State Director Hankins and 

Deputy State Director of Minerals Lonny Bagley and was told for the first time — almost 10 

years after the Leases were issued — that based on a 2007 Interior Board of Land Appeals 

decision, Board of Commissioners of Pitkin County and Wilderness Workshop, 173 IBLA 173 

(2007) (“Pitkin County”), finding that three leases purchased by another company in 2004 were 

improperly sold, BLM had to conduct curative NEPA on the Lease issuance decision.  In Pitkin 

County, BLM argued it had “complied with NEPA” and that “the Forest Service had sole 

authority to determine whether to make national forest system lands available for leasing.”  

Pitkin County, 173 IBLA at 177.  The IBLA found that BLM, as a cooperating agency in the 

Forest Service NEPA process, had made a technical NEPA compliance error prior to issuing the 

leases by failing to formally adopt the 1993 Forest Service FEIS/ROD prior to the 2003 lease 

sale.  The IBLA held BLM must cure the “procedural defect” by either formally adopting the 

Forest Service’s NEPA analysis or by conducting its own NEPA analysis.  Pitkin County at 174.  

Despite the fact that the BLM knew of this IBLA decision in 2007, the October 2012 meeting 
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was the first time BLM told SG about this Lease issuance “infirmity.”   BLM also took the 

position at this meeting that rather than “curing” the NEPA defect by formally adopting the 

Forest Service NEPA, an option provided by the IBLA in Pitkin County, or by conducting 

curative NEPA at the APD state, a method suggested by State Director Hankins, a new BLM 

NEPA lease analysis was necessary. 

50. State Director Hankins also informed SG that BLM would not make any decision 

on the Lake Ridge Unit application until after BLM had conducted its own NEPA analysis on 

issuance of the Leases.  State Director Hankins would, however, not provide any further 

explanation, and she told SG that it would instead have to meet with BLM Acting Director Mike 

Pool if it wanted further explanation.     

51. SG immediately requested a meeting with BLM Acting Director Pool and Deputy 

Director Neil Kornze at BLM-WO. Further highlighting the political nature of the issue, 

however, SG was told that the meeting could not be held until after the November 2012 

Presidential election.  

52. On December 6, 2012, SG representatives finally met with BLM Acting Director 

Pool, Deputy Director (now Director) Kornze, and Principal Deputy Solicitor Jack Haugrud.  

They confirmed that BLM would not issue any decisions on SG’s Lake Ridge Unit application 

until BLM’s curative EIS had been completed.  In early 2013 (February and March), SG sought 

suspension of the Leases pending BLM’s curative EIS process. 

53.   On April 9, 2013, BLM suspended the Leases pending its determination of 

“whether the leases should be voided, reaffirmed or subject to additional mitigation measures.”  

BLM responded to the Special Interests Groups’ challenge that the agency should let the Leases 
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expire on their own terms by stating that it was appropriate to suspend “an onshore oil and gas 

lease that, through no fault of a lessee or bona fide purchaser, was sold and issued without 

adherence to the agency’s procedural obligations,” while BLM rectifies the procedural error.  

Exhibit 3 (Lease suspension letters).  BLM also admitted that its processing of SG’s Lake Ridge 

Unit application was “abnormal” and “unusual” and cited Pennaco Energy v. U.S. Dept. of the 

Interior, 377 F.3d 1147, 1155-56 (10th Cir. 2004) noting that “BLM would correct a deficient 

pre-leasing NEPA analysis without cancellation of the leases at issue” in that case.  Id.  BLM 

further supported the suspensions with the following citation: “Wilderness Ass’n v. Fry, 408 F. 

Supp. 2d 1032, 1038 (D. Mont. 2006) (concluding that despite an inadequate pre-leasing 

environmental analysis, a balance of the equities warranted suspending development of leases 

pending completion of remedial NEPA analysis).”  Thus, BLM indicated that the suspensions 

were warranted because the Leases were valid, and even if BLM had to do additional NEPA 

analysis to correct its own past error, it could do so without cancelling the Leases.  

54. In 2009, with the agreement of the Pitkin County lessee, BLM cancelled the three 

leases at issue in that 2007 IBLA appeal.  At that same time, BLM Colorado prepared a draft 

decision document to formally adopt the 1993 Forest Service FEIS/ROD as suggested by the 

IBLA in Pitkin County, but did not finalize the document.  For seven years after Pitkin County 

was decided, BLM took no other action to cure the procedural defect identified by the IBLA nor 

did it inform any lessees similarly situated that lease issuance NEPA was inadequate or that the 

leases were “invalid.”  Instead, in 2009, BLM was meeting with SG and agreed with SG that a 

Master Development Plan and a federal unit was the best way to proceed to develop the Leases. 
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55. Oil and gas companies owning similarly situated leases invested millions of 

dollars to develop the leases based on the terms of their federal lease contracts and the actions of 

BLM and the U.S. Forest Service in treating these leases as valid.  BLM and the Forest Service 

prepared at least 6 separate NEPA documents for oil and gas development projects for these 

similarly situated leases in the stated reliance on the validity of the lease rights.  Several of these 

projects now have producing wells in federal units or communitized areas. 

56. In 2011, the same time SG was working with BLM on the Lake Ridge Unit 

application, BLM and the U.S. Forest Service successfully defended the adequacy of the same 

NEPA analysis for some of these similarly situated leases in Natural Resources Defense Council 

v. Forest Service, BLM et al., 2011 WL 3471011 at *1 (D. Colo. August 5, 2011) (“Oxy USA 

holds an oil and gas lease entitling it to drill for natural gas on the land at issue.”). 

Inadequate and predetermined NEPA analysis ensued 

57. To initiate the pre-scoping process for the curative EIS, BLM assigned one person 

from BLM Colorado, one person from BLM-WO, and four support staff to come up with how 

the curative NEPA process would work.  But, they were expressly instructed to seek “no 

involvement from solicitors.”   

58. The instruction not to involve solicitors was repeated later in the process when 

BLM Acting Director Pool instructed the pre-scoping team to keep everything internal to the 

BLM and not seek solicitor input until the BLM-WO leadership was fully briefed.  BLM chose 

to weigh political considerations over science, legality, and observance of procedure required by 

law.  
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59. Despite the validity of the Leases and repeated public and official affirmation 

thereof by the Secretary of the Department of Agriculture, the U.S. Forest Service and even 

BLM during the EIS process, Defendants decided – for political reasons – to exclude from 

consideration the option of simply adopting the 1993 Forest Service EIS as suggested in Pitkin 

County.  The political decision not to analyze the option of formally adopting the 1993 Forest 

Service FEIS/ROD was the first of many pre-decisional acts taken in this process by BLM. 

60. On June 4, 2013, BLM-WO approved the suggested approach that would exclude 

even scoping the option to formally adopt the 1993 Forest Service FEIS/ROD by incorrectly 

concluding that BLM had to do a curative EIS.  Defendants’ insistence on keeping the initial 

stages of the process secret from even its own legal counsel may have contributed to this 

erroneous legal conclusion.  Reminding the federal agency participants in the curative NEPA 

process of its political nature, BLM Colorado State Director Hankins stated in an August 2013 

meeting between BLM and Forest Service personnel that there was high level interest in the 

curative EIS from the Interior and even the White House.  The Forest Service in 2013 considered 

“Congressional and Media Interest: Extremely High.” 

61. On March 2, 2014, the BLM Deputy Director (Policy), the number two political 

appointee at BLM, Linda Lance, reminded BLM Colorado that the Notice of Intent for the 

scoping of the curative EIS would have to be approved not just by BLM-WO but also by the 

Interior.    

62. On April 2, 2014 – more than a decade after the Leases were issued, and seven 

years after the Pitkin County decision – BLM published its Notice of Intent to prepare a curative 

EIS covering the Leases and other leases similarly situated.  “Notice of Intent to Prepare an 
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Environmental Impact Statement for the Previously Issued Oil and Gas Leases in the White 

River National Forest, Silt, Colorado,” 79 Fed. Reg. 18576 (April 2, 2014) (“The BLM will 

determine whether these 65 leases should be voided, reaffirmed, modified with additional or 

different terms, or subject to additional mitigation measures for site-specific development 

proposals.”).  

63. SG and other industry representatives provided extensive comments during the 

EIS scoping process.  Exhibit 4 (excerpts from EIS for Previously Issued Oil and Gas Leases in 

the White River National Forest External Scoping Summary Report, Appendix E, pp. 106-17).  

These comments included citations to cases and BLM’s own prior decisions showing that BLM 

does not have the authority to cancel the Leases, and that the BLM could avoid doing so by 

simply adopting the 1993 Forest Service FEIS/ROD, as suggested in Pitkin County.  BLM failed 

to provide a reasonable response, declined to consider adoption and simply asserted that there are 

“new circumstances” that require BLM to conduct a new NEPA analysis.  BLM thereby 

excluded any meaningful analysis of the most obvious alternative. 

64. BLM’s NEPA scoping process and analysis were designed to reach a conclusion 

of lease cancellation.  Rather than use the maps of the area from BLM’s existing land use plan, 

BLM developed and used a map depicting a “Thompson Divide Area” that was based on a 

boundary created by the Thompson Divide Coalition, advocates for “permanent protection from 

oil and gas development on Federal lands in the Thompson Divide Area.”  BLM used this map in 

the public scoping meetings and in meetings with the “cooperating agencies” (county 

governments) on the EIS.  Only after SG complained that BLM was using a boundary for the so-

called Thompson Divide Area created by advocates for this newly identified area did BLM 
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remove the phrase Thompson Divide Area from BLM maps.  Although the name was gone, 

BLM continued to rely on the concept of the Thompson Divide Area by dividing the 65 

“previously issued” leases into “zones” for analysis in the DEIS, one of which zones mirrored 

the Thompson Divide Area.  When BLM issued the FEIS and Record of Decision in 2016, only 

leases in the Thompson Divide Area/“zone” were cancelled. 

65. Instead of considering the obvious alternative of adopting the 1993/2002 Forest 

Service NEPA which BLM had relied on and defended as recently as 2011, Defendants in the 

EIS process impermissibly decided to consider selected new information that was not available 

in 2003 when the decision to issue the Leases was made. 

66. The November 18, 2015 BLM WRNF DEIS, in reliance on the Forest Service 

2014 “Draft Environmental Impact Statement for Oil and Gas Leasing on the White River 

National Forest,” analyzed five alternatives: 1) no action, affirming the Leases with the existing 

stipulations; 2) apply several mistakenly omitted lease stipulations from the 1993 WRNF 

RMP/FEIS to the SG Leases and affirm all 18 Leases or cancel the Leases if the lessees do not 

accept the additional stipulations; 3) alter the existing lease stipulations to conform to the Forest 

Service 2014 Draft EIS for Oil and Gas Leasing on the White River National Forest or cancel the 

leases if the lessees do not accept the new stipulations; 4) cancellation of 16 SG Leases in their 

entirety and over 90% of the remaining two SG leases; and 5) cancellation of all 65 leases 

including SG’s Leases.  But the Forest Service 2014 Draft EIS for Oil and Gas Leasing on the 

White River National Forest relied on by BLM considered the Leases as “valid existing rights” 

not subject to new planning decision stipulations. 
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67. In the August 5, 2016 Final Environmental Impact Statement (“FEIS”), 

Defendants created a new preferred alternative.  Producing leases or leases committed to a unit 

would have to accept new stipulations or face lease cancellation.  Non-producing leases would 

be handled in one of two ways.  First, all of the so-called Thompson Divide Area leases would be 

cancelled including SG’s 18 Leases despite the fact that the Forest Service in the 2015 WRNF 

“Oil and Gas Leasing Final Environmental Impact Statement and Record of Decision” (“2015 

Forest Service FEIS/ROD”) considered the Leases “Valid Existing Rights.”  Second, the 

remaining non-producing leases would either have to comply with the lease stipulations in the 

2015 Forest Service FEIS/ROD or face cancellation. 

68. Then, in the BLM’s November 30, 2016 ROD, Defendants inexplicably change 

position again.  BLM’s final decision is to treat producing leases and leases committed to a unit 

differently.  Despite the same lease issuance NEPA error, producing leases and leases committed 

to a unit would neither be cancelled nor their terms altered – the leases would remain valid and 

as originally issued by BLM.  The nonproducing leases were either cancelled (Thompson Divide 

Area leases) or required to accept new lease stipulations or face lease cancellation.  Again, 

Defendants fail to adequately explain the support for, or analyze the impact of, treating some 

leases issued in reliance on the 1993 Forest Service FEIS/ROD as valid while others, like SG’s 

Leases, were cancelled.   

69.  Defendants impermissibly relied on NEPA analyses prepared several years after 

the fact to address a leasing decision made in the past.  Defendants did not consider the facts in 

existence at the time of the 2003 lease sale as they did in a similar instance of curative NEPA 
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analysis in Pennaco, but instead relied on the facts in 2014-2016 to inform the curative NEPA 

analysis on a 2003 lease issuance decision. 

70. Although Defendants decided to use current information that was not available at 

the time of the 2003 decision to issue the Leases, Defendants arbitrarily restricted what current or 

additional information to consider to only information that would support their predetermined 

political outcome.  BLM relied on “historic” leasing information and did not adequately consider 

the new Mancos Shale development potential that was being demonstrated by a number of 

development projects in the area of the SG Leases.  Moreover, despite SG and other’s comments 

preceding the issuance of the ROD, Defendants failed to adequately consider the U.S. Geological 

Survey (“USGS”) “Assessment of Continuous (Unconventional) Oil and Gas Resources in the 

Late Cretaceous Mancos Shale of the Piceance Basin, Uinta-Piceance Province, Colorado and 

Utah, 2016.”  This official government assessment should have had a significant effect on 

Defendants’ oil and gas potential analyses as it shows that the geological region in which the 

Leases are located contains 66 trillion cubic feet of recoverable shale gas, 45 million barrels of 

natural gas liquids, and 74 million barrels of recoverable shale oil – the second largest 

continuous shale gas assessment the USGS has ever done.  Moreover, this was an increase of 40 

times the resource estimate from the last USGS assessment in 2003.  Defendants failed to 

consider this best available information, and instead relied on dated analysis by the Forest 

Service.  Defendants arbitrarily chose not to fully incorporate the USGS newly identified 

significant potential of the Mancos Shale since it would not support cancellation of the Leases. 

71. Defendants, rather than considering the congressional direction in several statutes 

supporting leasing of federal minerals, the MLA, the Federal Land Policy and Management Act 
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("FLPMA") and the Mining and Minerals Policy Act of 1970 ("MMPA"), proposed alternatives 

that undercut the congressional direction in the federal leasing program by rewriting stipulations 

and cancelling existing leases.  Defendants' post hoc explanation for its decision runs counter to 

the evidence. 

72. Defendants failed to explain why it took 7-8 years after the Pitkin County decision 

– during which Defendants relied on and defended its use of the 1993 Forest Service FEIS/ROD 

– before Defendants decided to initiate this NEPA process.  Defendants have not adequately 

explained their departure from their longstanding position that the lessees held valid existing 

rights.  

FIRST CLAIM FOR RELIEF 
 (Defendants’ cancellation of the Leases was arbitrary, capricious, an abuse of discretion, 

or otherwise not in accordance with law) 
 

73. SG incorporates the foregoing paragraphs by reference as if fully set forth herein. 

74. Defendants’ decision to cancel the Leases was arbitrary, capricious, an abuse of 

discretion, or otherwise not in accordance with law for the following reasons: 

a. Defendants changed their position at the last minute about the validity of the 

Leases after consistently defending similar decisions affected by the same alleged 

procedural defect for twelve years; 

b. Defendants’ consistent and successful defense of their position that similarly 

situated leases were valid despite the alleged procedural defect caused SG to 

reasonably and legitimately rely thereon; 
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c. Defendants ignored the Forest Service’s position that existing leases were valid 

and should be governed by existing stipulations and the law in effect at the time 

of their issuance; 

d. Defendants impermissibly narrowed the scope of the EIS analysis by excluding 

legal expert input on the legality of suggested approaches until Defendants had, 

with political input, determined the realm of suggested actions to be included in 

the scoping process;  

e. Defendants based their decision on the incorrect conclusion that new curative 

NEPA was necessary and excluded from consideration the alternative of formally 

adopting the 1993 Forest Service FEIS/ROD; 

f. The analysis was impermissibly influenced by political pressure to the exclusion 

of certain necessary scientific, technical, and legal analysis; 

g. The final conclusions were impermissibly predetermined by political 

considerations rather than the results of any analysis performed during the 

preparation of the EIS, and the EIS merely rubber stamped the prior political 

decision by including additional impermissible evidence and excluding obvious 

alternatives; 

h. Defendants impermissibly based the decision on data that should not have been 

considered because it was not available at the time of the decision to issue the 

Leases; 

i. Defendants impermissibly relied on the Forest Service’s 2015 White River 

National Forest “Oil and Gas Leasing Final Environmental Impact Statement and 
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Record of Decision” for future leasing to cure a defect in past leasing even though 

that Forest Service decision considers SG’s Leases as “valid;”  

j. Defendants treated the Leases differently than similarly situated leases; 

k. Defendants have failed to analyze the cost of the Lease cancellations; 

l. Defendants failed to adhere to the basic policy objectives of the MLA, FLPMA 

and MMPA. 

75. The decision to cancel the Leases was not required, and it was made purely for 

political reasons against prior practice, scientific evidence, and legal obligations.  It should 

therefore be held “unlawful and set aside” as “arbitrary, capricious, an abuse of discretion, or 

otherwise not in accordance with law.”  5 U.S.C. § 706(2)(A). 

SECOND CLAIM FOR RELIEF 
(Defendants’ delay and refusal to designate the Lake Ridge Unit was arbitrary, capricious, 

an abuse of discretion, or otherwise not in accordance with law) 
 

76. SG incorporates the foregoing paragraphs by reference as if fully set forth herein. 

77. Defendants’ delay and refusal to designate the Lake Ridge Unit was arbitrary, 

capricious, an abuse of discretion, or otherwise not in accordance with law because the decision 

was inexplicably delayed for years although Defendants acknowledged to SG and third parties, 

including Congress, that approval of a unit designation is a routine process usually completed 

within weeks.  

78. Defendants’ refusal to designate the Lake Ridge Unit was arbitrary and 

capricious, an abuse of discretion, or otherwise not in accordance with law.  In 2012, the Lake 

Ridge Unit application was complete and acknowledged as such by BLM. 
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79. The decision to delay and ultimately refuse to approve the designation of the Lake 

Ridge Unit was made purely for political reasons despite Defendants’ prior statements that the 

application was complete and the fact that there was no technical or regulatory reason to deny 

the application.  It should therefore be held “unlawful and set aside” as “arbitrary, capricious, an 

abuse of discretion, or otherwise not in accordance with law.”  5 U.S.C. § 706(2)(A).   

THIRD CLAIM FOR RELIEF 
(Defendants’ cancellation of the Leases was done without observance of procedure 

required by law and in excess of statutory jurisdiction, authority, or limitation, or short of 
statutory right) 

 

80. SG incorporates the foregoing paragraphs by reference as if fully set forth herein. 

81. In cancelling the Leases, Defendants failed to follow the procedures required by 

law, and they acted in excess of their statutory jurisdiction, authority, or limitation or short of 

their statutory right for the reasons set out above.  The decision should therefore be held 

“unlawful and set aside.”  5 U.S.C. § 706(2)(C), (D).    

 
FOURTH CLAIM FOR RELIEF 

 (Defendants’ cancellation of the Leases violated NEPA) 
 

82. SG incorporates the foregoing paragraphs by reference as if fully set forth herein. 

83. Defendants violated NEPA because the analysis in the EIS was flawed and failed 

to follow the required procedure for the reasons set out above.  The decision to cancel the Leases 

should therefore be set aside as violating NEPA.  42 U.S.C. § 4321 et seq.  

 
FIFTH CLAIM FOR RELIEF 

 (Defendants’ cancellation of the Leases violated the MLA) 
 

84. SG incorporates the foregoing paragraphs by reference as if fully set forth herein. 
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85. Congress has charged the Secretary with authority to lease public lands for oil and 

gas development and thereby indicated that such leasing is in the national interest.  MLA.  

86. Congress provided the Secretary only limited power to cancel leases once issued.  

87. Defendants’ cancellation of the Leases is in violation of the MLA and was done 

without proper regard for the congressional policy favoring leasing of oil and gas.  The decision 

to cancel the Leases should therefore be set aside for the reasons set out above.  

SIXTH CLAIM FOR RELIEF 
 (Defendants’ cancellation of the Leases violated FLPMA) 

 
88. SG incorporates the foregoing paragraphs by reference as if fully set forth herein. 

89. In cancelling the Leases, Defendants failed to adequately consider the 

congressional policy of allowing oil and gas leasing along with other multiple uses as mandated 

by FLPMA.  “The Congress declares it is the policy of the United States that . . . the public lands 

be managed in a manner which recognized the Nation’s need for domestic sources of minerals     

. . . from the public land including the implementation of the Mining and Minerals Policy Act of 

1970 as it pertains to public lands.”  43 U.S.C. 1701(a)(12).  The MMPA states “that it is the 

continuing policy of the Federal Government in the national interest to foster and encourage 

private enterprise (1) in the development of economically sound and stable domestic mining, 

minerals, . . . It shall be the responsibility of the Secretary of the Interior to carry out this policy 

when exercising his authority . . . .”  30 U.S.C. § 21a.  The decision to cancel the Leases should 

be set aside as in violation of FLPMA and in excess of the Secretary’s statutory power and 

discretion thereunder for the reasons set out above.      

SEVENTH CLAIM FOR RELIEF 
(Defendants’ are Estopped from asserting that the Leases should be cancelled) 
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90. SG incorporates the foregoing paragraphs by reference as if fully set forth herein. 

91. Defendants knew no later than 2007 of the alleged lease issuance NEPA defect at 

issue. 

92. Defendants continued after 2007 to approve APDs and unitization applications for 

other leases affected by the same alleged lease issuance NEPA defect. 

93. After 2007, Defendants approved development and defended the adequacy of its 

NEPA compliance for similarly situated leases. 

94. Defendants continued to process SG’s Lake Ridge Unit application after 2007. 

95. Defendants intended for SG to continue to pursue its Lake Ridge Unit application 

by, in 2011, asking SG to provide additional information and in early 2012 to amend the Unit 

application. 

96. SG relied on Defendants’ statements and actions by continuing to incur costs to 

pursue the Lake Ridge Unit application and to amend it in accordance with Defendants’ requests.  

97. Defendants did not inform SG until late 2012 that they intended to prepare a 

curative EIS for the Leases, and they did not otherwise indicate that they would not process the 

Lake Ridge Unit application. 

98. SG could not have otherwise known that Defendants’ alleged error in adopting the 

1993 Forest Service FEIS/ROD would prevent SG from developing the Leases because 

Defendants consistently for nearly a decade took the position that they had done sufficient 

NEPA.  Defendants approved various development proposals on similarly situated leases by 

taking the position that they could not deny the lessee’s right to drill under the lease.  See BLM, 

CO-140-2006-140 EA and FONSI.  Defendants have also successfully defended their position 
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that they had already performed adequate NEPA against various NEPA challenges in the Federal 

District Court for the District of Colorado.   See Natural Resources Defense Council v. Forest 

Service, BLM et al, 2011 WL 3471011 (D. Colo. August 5, 2011). 

99. Defendants are therefore equitably estopped from asserting that the Leases should 

be cancelled based on Defendants’ alleged failure to adopt the 1993 Forest Service FEIS/ROD. 

EIGHTH CLAIM FOR RELIEF 
(Defendants’ cancellation of the Leases was barred by laches) 

 
100. SG incorporates the foregoing paragraphs by reference as if fully set forth herein. 

101. Defendants’ delay in seeking to rectify the alleged error in lease issuance made by 

Defendants in 2003 is inexcusable. 

102. SG has suffered significant expense and materially changed its position in 

reliance on Defendants’ statements and actions indicating that the Leases and other similarly 

situated leases were valid, and on Defendants’ prolonged inaction in seeking to address the 

alleged NEPA compliance issue with regards to the Leases.   

103. Defendants’ cancellation of the Leases to correct their own alleged error thirteen 

years ago was therefore barred by laches, and the cancellation of the Leases should therefore be 

set aside as unlawful.  

NINTH CLAIM FOR RELIEF 
(Defendants’ cancellation of the Leases was unlawful with respect to lease nos. COC66908, 

and COC66909 because SG is entitled to bona fide purchaser protection) 
 

104. SG incorporates the foregoing paragraphs by reference as if fully set forth herein. 

105. SG purchased Lease nos. COC66908 and COC66909, for value and in good faith.  

SG is therefore a bona fide purchaser for value and entitled to protection as such.  Defendants 

may not cancel leases owned by a person or entity entitled to protection as a bona fide purchaser 
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for value regardless of any illegalities in the original issuance of the leases.  See Colo. Coal & 

Iron Co. v. United States, 123 U.S. 307, 313–14 (1887) (holding that original patentee had 

obtained patents by committing fraud upon the United States, but also holding that the 

fraudulently obtained patents now owned by a bona fide purchaser for value could not be 

cancelled because “the defense of bona fide purchaser for value without notice is perfect.”); see 

also United States v. Eaton Shale Co., 433 F. Supp. 1256, 1268 (D. Colo. 1977) (“The title of a 

bona fide purchaser of patented lands is superior to the equitable claim of the government to void 

the patent and the underlying title for fraud or mistake in its issuance.”). 

106. Defendants’ decision to cancel Lease nos. COC66908, and COC66909 was 

therefore unlawful and should be set aside as “arbitrary, capricious, an abuse of discretion, or 

otherwise not in accordance with law; contrary to constitutional right, power, privilege, or 

immunity; in excess of statutory jurisdiction, authority, or limitations, or short of statutory right; 

[and] without observance of procedure required by law.”  5 U.S.C. § 706(2)(A)-(D). 

 REQUEST FOR RELIEF 

  WHEREFORE, SG respectfully requests that the Court: 

1) Declare that Defendants’ cancellation of the Leases was in violation of the 

Administrative Procedure Act, the Mineral Leasing Act, the National Environmental Policy Act 

and the Federal Land Policy and Management Act; 

2) Declare that Defendants’ delay and refusal to approve the Lake Ridge Unit was in 

violation of the Administrative Procedure Act and Mineral Leasing Act; 

3) Declare that Defendants are estopped from asserting that the Leases should be 

cancelled; 
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4) Declare that Defendants’ cancellation of the Leases was barred by laches; 

5) Hold the cancellation of the Leases unlawful and set it aside; 

6) Order Defendants to reinstate the Leases, restore the term of the Leases beginning 

with the time BLM engaged in its admitted “extraordinary delay” in 2011 and process SG’s Lake 

Ridge Unit application and APDs in accordance with ordinary practice and procedures; 

7) Award SG costs and attorneys’ fees in accordance with law, including the Equal 

Access to Justice Act, 28 U.S.C. § 2412, to the extent available; 

8) Award SG such further relief as this Court deems just and equitable. 

 

Respectfully submitted this 10th day of February, 2017. 

 

/s/ Rebecca W. Watson                       
Rebecca W. Watson, Esq. 
Brian Tooley, Esq.  
Jens Jensen, Esq.  
Welborn Sullivan Meck & Tooley, P.C.  
1125 17th St., Ste. 2200    
Denver, CO  80202-2024    
Telephone: (303) 830-2500 
Facsimile: (303)  830-2366   
Email: rwatson@wsmtlaw.com 
 btooley@wsmtlaw.com  
 jjensen@wsmtlaw.com    
 
Attorneys for Plaintiff SG Interests I, Ltd.   
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